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BABK and of the EUROPBAR SYSTEM OF CENTRAL BANKS

Legal Service
Bank of Spain

A. GENERAL COMMERTS:.

The report of the Legal Experts stated that “if legal
personality ie given to the central institution, it will be
necessary Lo replace the reference to the 'System’ by
‘Central Institution' in many of the articles." Thig is
also true for the revised Draft Statute incorporating the
amendments agreed upon by the Goverpors at their meeting on
11 September 1890. But, furthermore, it seems that +the
System's lack of legal personality imposes the necessity to
assign the different taske to the governing bodies (Council,
Board, President) and System institutions (ECB, ¥NCBs) in a

much more precise pattern than does the present Draft
Statute.

Also, such lack of legal personality demands that the
drafters form very definite ideas about two extremely

relevant legal points which so far, in my opinion, remain
unclear to some extent:

First, the legal nature of the System; (an
association without legal personality, created by
Member States, formed by central banks——the EBCB and
the NCBs—-and ruled by the Statute?) Regardless of
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whether this aspect will eventually be oclarified 1in
the Statites, a common opinion should be reached
concerning the System's legal nature,

Secondly, the position of +he governing bodies should
be further clarified as well. If the System is not
an lpstitution in the sense wf Article 4.1 of the
Treaty of Rome, and 3its governing bodies are not the
Boverning bodies of the ECB--which *sha]l be
administered by the Executive Board,* accarding +to
Article 12, Draft Statutues--neither the Council nor
the Board will enjoy the Dbenefits of legal
perscnality and capacity. Therefore, they will not
be subject to sue or be sued, will not be able to
contract, and might be dublous whether they could
issue rules or orders directly binding on third
Persons. On the other hand, if the Council and the
Board were to become the governing bodies of the ECB,
(the ECB would then be the administrative staff and
executlve service of the Council, directed by the
Board), this should be made completely clear in the
Draft Statutes of the System.

Clearly, these sre to a large extent palitical options,
and the fipal decision has therefore te be made at a
political level. However, the number of avuailabie political
aptions may be limited by their technical feasability from a
legal standpoint.

Taking 1into account all +hese previcus considerations,
the following suggestions are focused on the pursuit of two
basic objectives: !

Jivc To estadblish a clear distribution of +the
pPOowers and roles among the System's governing bodies
(Couneil, Executive Board, President) and’ the
System's institutions (the BECB and the HNCBs), For

this purpase, I wil] keep in mind the present
internal structure of the System according to the
Draft Statute ¢i.e., 4 Council and a Board without
individual legal Personality governing the System
from the exterior of the ECB, which will, however, be
administered by the Board).

2. To improve the taxt's wording in terms of
legal accuracy and precision. It is understood that
the Draft will most probably undergoe profound changes
And several revisions during iis preparation, but in
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my opinion, some issues could be solved at this stage
and the use of more preclse language could be of help
in spotting those aspects in which a modification
might be necessary.

B, SPECIFIC COMMERTS:

Title

The title seems inadeguate 1f compared to the contents
of the document. At the national level, “Statute” may
generally mesn a law which has been made by the Government
and which has been formally written. But, as this meaning
is inapplicable on the international level, 1n such a
context the term can only refer to the second meaning glven
to the word. That is, a set of rules arising either from
law or contract governing a body considered to be a legal
person. However, this document in its present form does not
govern or regulate the way in which a legal person or entity
must operate, because the the System as conceived in the
Draft would not constitute a legal entity, and the ECB,
which will be a legal person, is not really regulated in
this text. )

-
v

Therefore, I would suggest that this text should be
called "Treat§ on the European System of Central Banks and
the Buropean Central Bank,* to be signed along with the
Treaty on Eurocpean Nonetary Union (this last one, modifying
the Treaty of Rome). .

Article 1

It cannot be said that the System "copnsists" of certain
institutions, because a system is something more: a way of
organising something according to a set of fixed rules.
Consequently, 1t would perhaps be more correct to say that
the System is "formed” by these institutions or the System
“links" these Iinstitutioons together. Even the use of the
word “"system" may be unclear, as it suggests the existence
0f & person or entity and perbaps should be substituted by
ancther term whlch weould underline the structural aspect
(perhaps "network" of central bapks),
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Depending on what is decided at “‘he political level, the
term "system" could be almost entirely suppressed in the
text.

If it is desirable to make a reference to the nature. of
the System, it should be done in this article.

Article 2

When refering to "objectivas," direct references to “the
System" should be substituted with “members of the System. "

Article 3

"Tasks of the System" may be inadequate and it might be
preferable tn refer to tasks “to be carried out through the
system, " Also, the System cannot "participate,” "hold,™
“"formulate,* etc. Instead, the tasks +to be "performed
through the System” would be "the formulation, the holding,
the participation, etc."

Article 4

4.1 “The System” should be substituted here by "the
Councll of the System. " .Besides, a provision for such
consultation should be =a: formal part of the Community
legislative process, Therefore, the ERC Treaty should be
amended in agcordance tberewith, and 4 reference thereto
should be included in this subpart.

4.2 "System" should be substituted by "Council aof the
System" as above, or by ECB, if desired.

4.3 As in subparts 2 and 3 of +this article, “System®
should be changed for “Council of the System. * It would

also be convenilent to speclfy who shall cansult the Council.

Article 5
o JLK" Perhaps the heading “Collection of statistical
information™ does not properly reflect the content of the
article. Is this article meant to establish that the

Bystenm mey collect all “necessary infourmation in order to
perform iis fuanctions," or just statistical information?

It is unclear how the Systenm (through the national
central banks when possible) will collect the information
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directly from economic agents. Vhether it may require such
information or depend on voluntary cooperation should be
speclifiaed here. A provision for credit ipstitutions and

other economic agents steting the terms of the information
obligations, i1f any, should be considered.

Concerning the “competent national authorities,” there
ls no provision for the case of conflicts with national laws
on confidentiality.

5.3 Aguin, 1t 1is unclear whether the subpart limits its .

scope to statistical information. Should that be the case,
it would perhaps be adequate to refer to the relevant
provisions of Coomunity Law. But if that is not the case,
which provisions would be the "relevant Provislons?"
Article 214 of the EBC Treaty and the relevant provisiaons in
the Banking Coordination Directives do not seem to be

entirely applicable. (The Treaty provision is addressed to

other categories of perscus, although jurisprodence might
eventually extend its scupe to the "System. " The provisions

of the Bavnking Ccordination Directives are mostly addressed
to supervisors.)

Articles 7 thféugh'i4

Chapter ITI, containing- the provisions dealing with
governing bodies, could still be subject to a profound
revision. However, the present text of the draft is a
result of tHe negotiation process, and as =2 direct
consequence thereof, the folleowlng comments are limited to
tachnical suggestions based on the present text,

Title

The chapter deals with more than just governing bodies.
The title “Institutional Pravisions® may be more adequate.

Article 8

The importance of  this article requires better
definitions. The reference to the System should state:
"nelther the ECB nor the ¥NCBs nor the System, nor governing
bodies or members thereof...," Once the exact persons and
groups wha shall act "independently" are defined, it would
be preferable to better define “seek or receive any
tostructions. ™ While this pravision specifically prevents
the seeking of lustructions, it also seems %o preveut their
recelpt, which may be impossible, since they may originate

53:02
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from tiird parties, 1obbles, etc. Therefaore, it should
refer to "follow instructions.*

Article O

9.2 In reference to the Council, this subpart poses
transitional problems. If less than all Member States Jjoin
this agreement 1n the beglioning, 1t could leave an inmbalance
in voting rights. (For iustance, If only four countries
Join, the Executive Board will have five votes and +the
Governors will have four votes.) This could be resolved by
a transitional provision, bhut a simpler solution would be to
provide 12 votes for the Governors, distributing the twelve

in equal shares. (Thereby, in the previous example, each
Governor would have three votes.)

9.5 The reference to the ECB being controlled by the’
rules of procedure leaves a hollow srea in the scope of the
Treaty. This would likely eliminate the possibility of using
"Statute" as part of the title.

Article 10

Article 10.5 should provide for political 1mmunity and
independence for the Execut%ve Board members.

Article 11
s Ryl Under the heading “Responsibilities of the
Governing Bodies,™ the delegation to the Executive Board, as
envisioned, is prone +to create an extremely instable
situation. The term "shall delegate,* without more, has no
meaning whatsoever and could lead to a vicious cycle. If

thia is the result of the negotiation procedure, a better

arrangement must be formulated, Furthermore, the first andgd
second subparts are inconsistent:

“The Council) shall +take the decisions necessary for
the performance of tasks entrusted to the System
under the present statute." (Therefore, it should be
able to make apny decision to this end.)

" The Counci) shall formulate the monetary
policy...and sball establish the necessary guldelines
for their implementation, ™ (So, in those areas, the
powers of the Council seem to be limited to establish
guldlelines.)
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"The Ccuncil shall delegate to the RBxecutive Board
the necessary operational powers, .. " (Does this mean
that the Council does have pawer i1n operational
matters, but by force of the article wust delegata
that power to the Bxecutive Board?)

A systematic definition of pPowers that must be exercised
by the Council and which powers i{ may delegate could lead
to more efficiency and reduce future conflicts.,

Article 13

The provision related to national central banks in 13.1
should specify that thelr statutes be made compatible with
this Statute *"prior to joining the Systen. ”

13.2 and 13.3

These subparts indicate that the national central banks
Owe obedience to the System's governing bodles and must
follow their instructions and guidlelinas, However,
Governors may hypothetically be tempted to disobey those
instructions for personal reasons or to protect national
interests. In such cases, 4t may be wise to include a
procedure for the Council of the System to apply to the
Eurapean Council feor the removal 0f disobedient Governors
(for reasons other than thode resting in their persaon). Only
with such a clause could the system keep working if a
serious confldct arises. (Ror instance, 1if six or seven
“rebellious” governors, Jjandependent from their national
goveruments, refuse to follow valid instructions delivered
by the Council of the System.>

Article 14

In thisg article related to Inter~institutional
caoperation, the point aumbered 14.3 should read, "“The
Council of the System shall apprave an annual report on the
activities of the System” and the Council €hall publishk or
transmit it to the stated arganizations,

The very small degree of parliamentary accountability
provided for in the last paragraph of tbis article taints
the Draft witb a bheavy democratic deficit. It would appear
much more in line with domestic legislation if the President
“shall” (snd not "may") attend fhe European Parliament's
specilalized commlttees, and could be reguired <(and not
"invited") to attend meetings of the Buropean Council and

33:83
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the Council of Xinisters. The purvose of the Parliamentary

appearances should be stated, though one may assume that
sald appearances are ta furnish information about matters
relating to the system. On the otber hand, 1t may belp
clarify matters by stating wbether the Governors will be
required to attend simllar parliamentary meetings on tbe
level of individual member states.

Article 15

15.2 4 mere statement that "provisions concerning the
legal +tender status of comyunity ocurrencies shall be
regulated according to +the Community legislation® is not
specific enpugh. (Unless, of course, +the Treaty of Rome is
amended to complete this provision,) According to the
Treaty of Rame, the adoption of Community legislation
requires different types of procedures, provisions, and
majority votes, depending on the subject matter, And,
obviously, the Treaty does no! indicate in its present form
which legal basis should be used tn regulate currency
matters, and therefore what proceduvres should apply.

drticles 16, 17, 20, 21, 22, and 283

Even if ocne wants to ledve open the guestions of exactly
who will carry accounts, buy and sell securities, etc., it
is inadequate’ and misleading to say that the “System” shall
perform such functions. Tt would therefore be more adequate
to state: "The Members of the System;® or even more precise
would be "the ECB and the NCBs, according to the terms set
forth in the Rules of Procedure, shall..."®

Article 18.1

More should be said  about these "regulations":

publication and translation in official languages should be
reqguired.

Article 18.2

The article should be mare precise when referring to
poszaible penalties, the nature of penalties, the procedure
for imposing them, and +the procadure for appeals from
declsions to impose penalties. The minimum necassary would
be to regulate who shall regulate and impose penalties, +to
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prevent violating general principles of law, such as "nulla
poena sine lege.™

Article 31

According to the wording, +the consolideted financial
statement will not 4include 81l operations carried out by
national central banks, because article 13.5 states that
they may continue to perform functions other than those
described in the Statute, but “such functions shall not be
regarded as being part of the System.” It may be necessary,
therefore, efther to require the consolidated Tfinancial
statement of the “System's menmbers"™ oar to explicitly set a
rule excluding operations outside the "System” from the

consolidated statement. However, the financial provisions

will have to be taken into consideration in this respeact.

I1. SUGGESTIONS FOR THE ADDITION OF GENERAL PROVISIOKS

As pointed out in the first meeting of Legal Experts, an
examination of the Draft shows that 1t doee not cover some
aspects which are normally .containedin the law of Buropean
institutiors and in Comparative law applicable to national
central banks.. Suggested additions are:

“
1. ¥aming the seat of the BCE, and powers to open branch
and representative offices.

2. 0Official languages and Qorking languages to be used by
the System's governing bodies and by the BCE,

3. Immunities and priviledges accorded to the BCE, its
persannel, and officers. This should include a definition
of exactly who shall be considered as included in the above
groups, and what acts shall be protected. As a possible
guide, the Protocol of Brussels of 5 April 1965 on

Priviledges and Imounities of the European Community may
serve well.

4. "Horizontal" coordination among national central banks
should be incorporated in a provision or subpart. This
provision should 1include a delimitation of the central
banks' duties to cooperate with other central banks within

the BSystem 1o order to comply with 1pstructions and
guldleinas {issued to them.

09: 04
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5. Professlonel secrets and confidential information: Lf

the scope of Article 5.3 1s limited +to statistical
information, a speclific provision should be added to

ragulate the duties of confidentiality for the System's

governing bodies, member institutions, and staff meumbers.

6. Liability is another issue not included. The proposal
at the first meeting of Legal Experts appears adequate:
"The central igsstitution shall be liable taogether with the
national central banks for the operations of the Systam,
according to the general rules of Community Law." However,
it may be preferable to Dbroaden this liability by
incorporating +the provisions of Article 215 of +the EEC
Treaty.

7. Judicial control of the acts of the System's governing
bodies, and of acts and decisions of the BCB, should be

provided for in the Draft. It is suggested that a specific

submission to the Jurisdiction of the European Court of
Justice be added as a control on these organisations' acts
(and omissions). Acts and declsions of pational central

banks, in matters related to this draft, should also be
submitted to this control.

8. Regulatory powers should be more clearly established,
According to the Draft, the Council can make "decisions,”
establish "guidelines,® and give "instructions within the
System (art. 11) and sball®"take necessary steps to insure
compliance with its policy, guidelines and ipstructions."
(art. 137 1t shall also establish "regulations™ concerning
the calculation and determination of the minimum reserves,
and 1s allaowed to address “"requlrements™ to credit
lnstitutions S0 that they maintain minimum reserves.
However, a general provision granting general regulatory
povwers, fixling the limits thereof, and establishing
procedures for adoption of regualtions, is missing from the
Draft. I believe the 1incorporation of such a provision,
which could well be in line with the propusal of the Banque
Batioonle de Belgique at the first meeting of Legal Experts
(art. 7 Dbis), 1is of utmnst importance for the adequate
functioning of the System.

8. Council staff is not provided for in the Draft, For
obvious ressons the Council must have a staff, however
small, which should be subject to a determined set of
regulatinons and rules. As most probably this staff is to be
provided by the ECB, will sald staff be subject to the same

rules and regulations as those of general application in the
Draft*s Article 12.27

a93:95
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In providing for an emendment procedure, it is clear

that a previous decision mwst be made as to which partes

shall be subject to a rigid smendment procedure and which
parts shall be more easily changed. However, I would
suggest that any process for amendment should include the
following caracteristics:

1. Comaunity nature-— It must require participation in
decision making from the Commupity institutions. This is an
indispensable requirement when taking into account the

Community nature of the System, and would further require.

L.bhat results be sapntioned and published in the Official
Journal of the EBuropean Communities. :

2. Be speclfic—— Amendments of the Statute should not

be made by way of any of the legal acts provided for in

Article 189 of the Treaty of Rome. The Statue should have
its own, and more rigid, procedure for amendment.

3. Be multipolar—— Modifications of the Statute must
require 1nput from all relevant bodies (the System, the
Community, Fational Goveraments).

4. Be democratic—- To give uncontested legitimacy +to
the procedure, ultimate decisions should corresgpond to the
Buropean Parliament. 2

2

The final form of this procedure could be affected to a
greater or Jlesser extent by the Conference on European
Political Union and the decisions resulting therefrom, which
could possibly change the institutional framework of the
Community.

As a mere suggestion, the mechanics of amendment could
be as follows:

1. Proposal upon the initiative of the Commission or the

Council of the System, without distinction between to
the two.

2. Submitted to the opinion of the Economic and Social
Committee, the European Parljament, and to the body

mentioned In 1 abouve which did not initiate the
procedure,

39: 06
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3. Possibilitiy of Proposel's wmodification by the
1n1t1at1ng body, whether the Commission or the
Council of the System,

4. Consent and approval by the organisation mentioned in
1 above, whether the Commission or the the Council of
the System, which was pot responsible for the
proposal of the amendment,

5. Approvael by the Council of Hinisters, allowing
amendments 1f it unanimously agrees to do so.

6. Passage by +the European Parliment, requiring a
qualified majority.

Lastly, one must consider the speed which in some cases
may be required 1in the amendment procees. Because the
nature of the Statute affects areas of monetary and economic
policy, and the stability of the banking system, it would
be very convenient to provide for a system of urgent reform
of the Statute +that would permit the 8System to react
efficiently to crisis on a Community level. Therefore, for
Such contingencies, the Statute should provide for emergency
powers 1in the form of an urgent modification procedure.
Merely as an example, the Council of MNiniesters could be
empowered to act on recommendation of either the Commission
Oor the Council o©f the System, and issue modifications which
would immediately enter into effect, but which would be
subject to subsequent ratification by the Parliament, after
recelving recommendations from +the Economic and Social
Committee and  the non-recommending  body (either the
Commission or the Council of the System),





